Aloha Dave,

I can't give you legal advice and I'm not establishing an attorney client relationship. I'm presently out of the country so I can only give my general thoughts of what I'd do if confronted with the situation you and Bill are in.

If the HOA's attorney was seeking to terminate a public easement and giving incorrect facts to the state and county, I'd write to the state or county and give them the correct factual information regarding the trail with pictures. I'd also advocate that the state stay out of it and not execute anything since it is a historic trail and the state has a public trust obligation to protect public resources.

As for the County, it appears the only way the subdivision could get out of it on the County level would be to do an SMA amendment and I guess the question is who is the appropriate entity to do that, perhaps every owner of every lot in the subdivision since the SMA condition is against the subdivision as a whole. I'm not sure. It would require some research from your attorney. Usually if a developer seeks to transfer his obligations under an SMA permit they have to go to the Planning Commission for approval. That may not have happened meaning that the SMA condition can't be amended by someone who isn't a party to the permit.

If I were confronted with the situation, I'd definitely notify the Planning Director that if there are any applications for amendments to SMA permit that you'd like to be notified as an interested person and possibly to intervene. Executing a termination without SMA proceedings probably would violate HRS 205A, the Charter and the Commission's rules.

I'm sorry that I won't be able to really discuss this much further with you and Bill as I'm out of town until next month.

lance*
